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In our second discussion on probate in 

Florida, we are going to take the time to look 

in more detail at some key probate issues. 

While it isn’t necessary for the average 

person to have an extensive grasp of probate 

procedures and laws, having a basic 

understanding will greatly help you when 

you go through the estate planning process. 

PROBATE TYPES 

In Florida there are three basic types of probate: disposition without 

administration, summary administration, and formal administration. 

Though each type is slightly different, only estates that meet specific 

requirements can be probated through either summary 

administration or disposition without administration. All other 

estates have to go through formal probate. 

PROBATE PROPERTY 

It’s important to point out that even though people can die leaving 

behind property, not all of that property will have to pass through 

probate. Though your attorney will give you more detailed 

information about the types of property that can avoid probate, and 

how you can take advantage of these, what you should realize is that 

some property will transfer regardless of what happens during 

probate. 

● ● ● 

The general rule 
about people who 
die leaving behind 
debts is that it is 

the estate’s 
responsibility to 

pay for those 
obligations. 

● ● ● 
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For example, if you have a life insurance policy and name your spouse 

as your beneficiary, your spouse will receive the insurance benefit no 

matter what happens in the probate process. Other property, such as 

property 

you own 

jointly, 

or 

property 

that 

allows 

you to 

name a 

transfer on death recipient, will also transfer outside of any probate 

process. 

ESTATE DEBTS 

A common concern that a lot of people have is the question of who 

will be responsible for paying debts left behind by a deceased family 

member. Many people worry that if, for example, their spouse dies, 

they will be responsible for paying any debts the spouse had. 

The general rule about people who die leaving behind debts is that it 

is the estate’s responsibility to pay for those obligations. In other 

words, the family and friends of the deceased person will not usually 

be responsible for paying back any debts left behind by that person. 
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For example, let’s say that your spouse dies. You find out that your 

spouse had credit cards that had a total of about $25,000 in unpaid 

bills. Will you 

have to pay 

those? If your 

spouse owned 

those credit 

cards as an 

individual 

account holder, 

you will not have 

to pay those unpaid bills.  

After your spouse dies, the estate administrator will use estate money 

to pay for any unpaid debt. If the estate doesn’t have enough money 

to pay all of the unpaid estate bills, then the administrator will have to 

determine which creditors get paid and which do not. In this 

situation, though you would not receive an inheritance, it would not 

fall to you to repay any unpaid debts regardless of whether the estate 

had enough money to pay them all back. 

However, there is one key exception to this general rule. If you had a 

joint debt with the deceased person you will still be obligated to repay 

the debt. Let’s say that in the example used above, the credit cards 

your wife had were in both your and her name. Even though you 

never used the cards, you would still be obligated to repay the 

outstanding debt because you and your spouse were co-debtors. 

Regardless of what inheritance you might receive from the estate, or 
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what the estate does to pay the bill, the credit card companies could 

still pursue you for any unpaid obligations on those cards. 

AVOIDING PROBATE 

When clients learn about how complicated and time-consuming probate 

can be, they often want to know if there is anything they can do about 

avoiding probate. While the answer to this question will depend on your 

individual circumstances, in most situations there is a lot you can do to, at 

the very least minimize, 

if not completely avoid, 

the necessity of probate. 

For example, one of the 

most popular estate 

planning tools around 

today is the revocable 

living trust. This trust 

gives you the ability to transfer property to your heirs outside of the normal 

probate process. When you create your trust you create an entity that can 

own your property. This entity will survive your death, and because you 

don’t own the property anymore, there will be no need for it to go through 

probate. This way you can create a trust, make your inheritance choices in 

the trust document, and use the trust to distribute inheritances outside of 

probate. 

TALK TO A PROBATE AND ESTATE 

PLANNING ATTORNEY 
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Probate is one of the more notoriously complicated areas of the law. 

Whether you are someone who has been confronted with the recent 

death of a close family member or loved one, are worried about what 

your family might have to face should you die, or simply have 

questions you want answered, taking the time to talk to a probate and 

estate planning 

lawyer is absolutely 

essential. 

Probate is not 

something that you 

can understand 

intuitively. It is both a 

set of laws and a 

process, and all of it is complicated. Regardless of your individual 

circumstances, talking to probate an estate planning attorney will 

always benefit you by saving you time, and in the long run, money. 

Further, if you haven’t already done so, creating an estate plan that 

focuses on probate mitigation and avoidance is absolutely essential if 

you want to make it as easy as possible for your family to inherit 

property after you die. Even a simple estate plan can provide 

significant probate mitigation benefits, not to mention all the other 

benefits of such a plan will provide you and your family. 

In short, if you are facing a probate issue or need assistance, talk to an 

experienced attorney right away. The longer you wait, the fewer 

options you will have. 
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