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“Guardians, guardianship appointments, and related issues 
are a common concern for a lot of people who come talk to 
us. Whether you are a new parent, the spouse or child of an 
adult who has lost or is losing the ability to make choices, or 
simply someone worried about what the future might hold, 

having a basic understanding of guardians and 
guardianship issues can be helpful.” 
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Guardians, guardianship 

appointments, and related issues are 

a common concern for a lot of people 

who come talk to us. Whether you are 

a new parent, the spouse or child of 

an adult who has lost or is losing the 

ability to make choices, or simply 

someone worried about what the 

future might hold, having a basic 

understanding of guardians and 

guardianship issues can be helpful. 

So, today we are beginning a two-part 

discussion on guardians in Florida. 

We will look at important issues, 

basic questions, and possible 

solutions to potential problems that 

might arise. In this first discussion, 

we are going to focus on some of the underlying legal concepts that apply in all 

guardianship cases, regardless of the particular details of each. 

 

 

GUARDIANS 

 

Most of us go about our daily lives making decisions without considering how the 

law views those choices. Do we need to ask someone before we decide where to go 
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for lunch? Whose permission do we need to sign up for a credit card? What court 

documents should we file when choosing a doctor? 

While these questions might seem ridiculous, they allow us a better 

understanding of what a guardian is, and what guardians do. As a capable adult, 

the law presumes that you have the ability to make your own choices, known as 

capacity. You don't need anyone else's approval or permission when entering into 

agreements, making health care decisions, or when making any other kind of 

choice. 

But not everyone has capacity. Some people, such as those with serious illnesses, 

adults with developmental disabilities, and children do not have the ability to 

make choices for themselves. The law recognizes this fact, and requires that an 

incapacitated person have a representative make decisions on his or her behalf. 
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These representatives are known as guardians, while the incapacitated person is 

known as a ward. 

 

TYPES OF GUARDIANS 

There is more than one type of guardianship available in Florida, and in most 

states. In general, guardians make decisions about the ward's financial interests, 

day-to-day living situations, or both. A guardian who makes the day-to-day 

choices is known as a guardian of the person, while a guardian who makes 

financial choices is known as 

a guardian of the property.  

Guardians who have limited 

responsibilities are also 

known as limited guardians. 

In a limited guardianship 

situation, the decision-

making abilities that do not 

pass to the guardian remain 

with the ward. If a court 

determines that the ward is completely unable to make any kind of decision the 

court will name a plenary guardian. The plenary guardian has complete control 

over making decisions on the ward's behalf. 
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THE GUARDIANSHIP PROCESS 

Who decides when a person is incapacitated or in need of a guardian? Who gets 

to become that person's representative and make choices on his or her behalf? 

The answer to these types of questions depends on the specific laws of each state, 

though the process is similar regardless of where you live. Essentially, a court will 

have to hold a hearing in which it determines three questions: Is the person in 

questions incapacitated? If yes, what kind of guardian(s) does he or she need? 

Who should be the ward's guardians(s)? This process can be short, simple, 

lengthy, complicated, or anything in between. The court has a legal responsibility 

to make its decisions in the best interests of the ward, and though it may take the 

opinions and desires of others into account, the final decision on whether a 

guardian is needed and who that guardian will be rests with the court. 
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EXERTING CONTROL OVER GUARDIANSHIP 

APPOINTMENTS 

When you create an estate plan, you 

create tools that will protect you and 

your family in the future. Whether 

those protections ensure that your 

inheritance wishes will be respected, 

that your health care providers will 

know what you want if you become ill, 

or that your children will be cared by 

people of whom you approve, you can 

make estate planning tools that will 

protect you and your loved ones. 

But, like other estate planning 

choices, the ability to control 

guardianship or legal representative 

issues is entirely dependent on your 

willingness to create a plan. Even if 

you have specific wishes, and express your desires to others, there is no way to 

guarantee a court, or anyone else, will respect your wishes unless you choose to 

act. While we will look at specific tools you can create that address guardianship 

issues in our next discussion, we cannot help you until you decide to reach out to 

us. If you would like to get started, feel that you need more information, or 

simply want to know what your options are, please contact us as soon as possible. 
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We want to arm you with the information you need to make an informed decision about your 
family's future. 
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